Introduction
============

The role of personality disorders within the legal arena has been of interest to clinicians since the early days of psychiatry when physicians were called to court in an effort to explain criminal behaviors.^[@ref1]^ Clinical and legal interest, as well as fascination of the general public about understanding why people are involved in crime and other behaviors that offend, astound, harm, or frighten, continues to the present day.^[@ref2]-[@ref4]^ Though it is often thought that this understanding remains the province of forensically trained psychiatrists or psychologists applying specialized skills to evaluating individuals who have entered the criminal justice system or claim to have been civilly wronged, there is no specific prohibition against any clinician providing expertise within the legal system. Many do so regularly in the contexts of involuntary commitment or assessing competency to make treatment decisions, or are asked by attorneys or the courts to share their specific content-related expertise. It is very common for questions to arise in these settings as to what significance, if any, should be given to the presence of personality disorders.

Mental illnesses, including personality disorders, can potentially modify applications of the law in criminal and civil contexts. Classification and specific definitions of mental disorders can have a major impact on how and when they serve as modifiers.^[@ref5]^ The legal system\'s perception of mental illness is defined by society, and it is the application of that understanding to a specific person or fact pattern that defines the relationship between mental illness and the law. Clinicians entering the forensic arena, however, for the most part, do not immerse themselves in thinking about the current social definition or understanding of mental illness. Because of their training and experience, clinicians most often resort to explaining mental illness through the lens of the most widely accepted classification system, which for the last 40 years, at least in the United States, has been the latest version of the *Diagnostic and Statistical Manual of Mental Disorders (DSM).*

To date, the *DSM*^[@ref6]^ has utilized a categorical approach to personality disorder diagnoses, in that an individual must meet specific criteria in order to be categorized as having a personality disorder. But the *DSM* has cautioned clinicians and researchers (its intended user audiences) that inclusion of diagnostic categories does not implythat they meet legal criteria for what constitutes mental disease, disorder, or disability: "The clinical and scientific considerations involved in categorization of these conditions as mental disorders may not be wholly relevant to legal judgments, for example, that take into account such issues as individual responsibility, disability determination, and competency." (p xxxvii) The *DSM* has also cautioned "nonclinical decision makers" that etiologic understanding is not necessary for inclusion (of diagnosis) and that presence of a diagnosis does not define degree of individual control over personal behavior. At the same time, however, the *DSM* suggests that appropriate usage can assist "decision makers in their determinations" by enhancing reliability, increasing understanding, managing speculation, and improving decision making about the past and future impact of mental dysfunction, (p xxxiii)

For some time now, there has been debate about whether personality disorders are better defined categorically or dimensionally.^[@ref7]^ A categorical approach does not consider *to what extent* every person possesses traits potentially consistent with a personality disorder. Earlier in the preparation of *DSM-5*^[@ref8]^ it appeared that one of the most significant changes on the horizon of evolving classification of mental illness would be a move to a dimensional rather than a categorical approach.^[@ref9]-[@ref12]^ In regard to personality disorders, this would include increased focus on interpersonal impairment and personality traits.^[@ref13]^ It was argued that this move would be both clinically helpful and scientifically sound, but after significant discussion and debate in the literature extolling the merits of this change and the shortcomings of the existing categorical approach to defining personality disorders, the decision was made not to implement the proposed changes. Nonetheless, documentation of that debate and the literature recounting the rationale for change remain available to attorneys and courts, who could use it to challenge the science behind existing conceptualization of personality disorders in legal proceedings.^[@ref14]^

Within the law, mental illness can be viewed as an excusing condition, a mitigating or aggravating condition, or simply an explanation. Its application is often not without social outcry and misunderstanding within the community, nor is it without inconsistencies and argument within the legal and mental health professions. Historically, its utility has been expanded or narrowed in response to social pressures, high-profile cases, or early acceptance of new clinical knowledge. Increased scientific understanding of mental illness has been heralded in the past as the key to understanding and even eliminating criminal behavior.^[@ref15]^ Despite previous disappointments in this area, more recent neuropsychiatry and genetic research is likely to again fuel the search for such a key.^[@ref16]^

Not all mental illnesses, however, are viewed equally by the law. As would be expected in a system based on the core premises of competence, responsibility, and accountability, most interest and acceptance lies with those illnesses that more overtly diminish individual performance. Illnesses that are more defined by descriptions of excesses or extremes of behaviors typically seen on the continuum of normal experiences are of less interest in the law. Where, how, and why on the continuum behavior is defined as abnormal, and how much significance and personal responsibility we give for that abnormality, clinically and legally, has varied over time, but is crucially significant to understanding the role of personality disorders within the legal system.

Clinicians and the law have not routinely conceptualized personality disorders as major mental illnesses. The concept of "personality" being defined by a collection of traits is widely accepted within the lay and professional communities. The *DSM*^[@ref6]^ definition of personality traits (p 686) as "enduring patterns of perceiving, relating to and thinking about the environment and one\'s self that are exhibited in a wide range of social and personal contexts" itself offers little controversy. Clinically, however, it is only when personality traits are maladaptive, and cause significant functional impairment or subjective distress, that they are viewed as constituting personality "disorders," and make the transition into identified illness.^[@ref17]^ The debate about personality disorders within the law, at its core, revolves around this definition as an illness.

Major mental illness, severe mental illness, or severe and persistent mental illness, has most often been interpreted in previous *DSM* editions as including only previous Axis I diagnoses of psychotic disorders, affective disorders, and certain organically based conditions such as dementias. This occurred despite *DSM TV-TR\'s* admonitions "The coding of Personality Disorders on Axis II should not be taken to imply that their pathogenesis or range of appropriate treatment is fundamentally different from that for disorders coded on Axis I." (p 28).^[@ref6]^ The *DSM* indicated that the listing of Personality Disorders on a separate axis was designed to ensure "that consideration will be given to the possible presence of Personality Disorders \... that might otherwise be overlooked." The abolishment of an axis system in *DSM-5* means that personality disorders will be included among listings of all other mental disorders.^[@ref8]^ This may result in more or less clinical attention to this category of illnesses, but may also promote more mainstream acceptance in the law.

The law defines the importance of mental illness and its role in the legal system through statutes and the development of precedence. Legislative change generally requires much debate and the development of precedence happens slowly, on a case-by-case basis, across multiple jurisdictions and through decisional appeals that work their way through the hierarchy of state and federal systems. The exception to this is the rare occasion when intense social pressure, usually in reaction to a major tragedy or incident, precipitates legislative action.

Personality disorders, the law, and expert testimony
====================================================

Personality disorders have had a complex relationship with the law that in many ways mirrors their complexity within the clinical and research communities.

As noted, the legal system tends to borrow heavily from accepted classification systems of medical and mental disorders, and clinicians or forensic experts serve as the conduit to bring that understanding into the legal system. Information on mental disorders and their relationships to legal issues is introduced through use of expert witnesses, who if qualified under the Federal Rules of Evidence, Rule 702 as experts "by knowledge, skill, experience, training or education"^[@ref18]^ may testify in the form of an opinion or otherwise if:

a\) The expert\'s scientific, technical, or specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue

b\) The testimony is based on significant facts or data

c\) The testimony is the product of reliable principles and methods and

d\) The expert has reliably applied the principles and methods to the facts of the case.

The landmark Supreme Court case *Daubert v. Merrell Dow Pharmaceuticals, Inc.* ,^[@ref19]^ a product liability/malpractice case, established the judge as the gatekeeper to allow or exclude expert testimony. Subsequently in *Kumho Tire Co. v. Carmichael*,^[@ref20]^ the Court found that this function applied to all expert testimony. Daubert established a list of factors for courts to consider in determining the reliability of proposed expert testimony including: (i) is the proprosed theory testable? (ii) has it been tested with valid, reliable procedures? (iii) has it has been subjected to peer review or been published; (iv) what is the error rate if known or available? (v) are standards or controls in existence? and (vi) is there general acceptance by the scientific community?^[@ref21]^ This is not an exclusive or exhaustive list, and there is no requirement that all factors be applicable in any particular case. Nonetheless, it is a guideline for experts seeking to testify about mental health issues.

Hearings on admissibility are often referred to as "Daubert Hearings." A judge is under no obligation to conduct a Daubert hearing in any particular case. Federal Rules of Evidence, Rule 703^[@ref22]^ also requires the court to determine if information forming the basis of the expert\'s opinion is of a type relied on by other experts in the field.

The existence and importance of an adversary system of justice was not precluded in *Daubert*^[@ref19]^: "Vigorous cross-examination, presentation of contrary evidence, and careful instruction on the burden of proof are the traditional and appropriate means of attacking shaky but admissible evidence." (p 595) It is, however, ultimately the judge who determines whether or not an individual may serve as an expert for the court.

In the area of personality disorders, this begs the questions of what is the current state of assessment for personality disorders and what is the general acceptance of the use of personality assessment within the legal arena. Furthermore, the issues of whether assessment and acceptance should differ in criminal and civil situations remain pertinent.

Measurement of personality for the courts
=========================================

The identification and labeling of personality disorders is highly dependent on use and analysis of psychological testing. The presence of personality disorder(s) is actually frequently suggested by the absence of clear evidence of another major psychiatric diagnosis. Use of the Minnesota Multiphasic Personality Inventory (MMPI) and the Personality Assessment Inventory (PAI) are quite common in the forensic evaluation process,^[@ref23],[@ref24]^ and, while they describe some psychopathology particularly related to antisocial and borderline personality traits, they are not primarily intended to assess for the presence of a personality disorder diagnoses in general.

Instead, there are a number of psychological measures and structured tools specifically developed for measuring personality disorders. The most widely used is the Millon Clinical Multiaxial Inventory (MCMI), which measures *DSM-FV* personality disorders in adults.^[@ref25]^ The MCMI was originally standardized on psychiatric inpatient and outpatient mental health settings. Although the MCMI was not at first intended for use in the general population, over the years, there has been empirical support for using the MCMI in nonclinical populations, including incarcerated samples. The MCMI requires at least an 8th-grade reading level and is composed of 175 true-false questions, taking approximately 30 minutes to complete. These responses load onto 14 PersonalityDisorder Scales, 10 Clinical Syndrome Scales, 5 Correction Scales, and 2 Random Response Indicators. McCann and Dyer advocate the use of the MCMI to address a broad spectrum of forensic issues, including in civil (eg, child custody, personal injury, fitness for duty) and criminal (eg, sex offenders, competency to stand trial, criminal responsibility) cases.^[@ref25]^ The current version, MCMI-III, is one of the commonly used psychological tests in forensic evaluations.^[@ref23]^ However, it has been debated whether the MCMI *should* be used by courts. Rogers, Salekin, and Sewell argue that the MCMI does not meet Daubert criteria for admissibility; specifically, although they found evidence of construct validity for a few MCMI personality disorders, they also determined that most Axis II disorders lacked sufficient construct validity.^[@ref26],[@ref27]^ Others have argued that the MCMI does meet Daubert criteria given that it is based on peerreviewed research including papers publishing error rates, is widely used, and is based on theory that can be empirically testable and verifiable.^[@ref23]^

In the wake of this controversy, some research has sought to compare the MCMI with other methods for assessing personality disorder in a forensic context. In one study, multiple measures of personality disorder were administered to 156 mentally disordered offenders.^[@ref28]^ These measures included the International Personality Disorder Examination, Personality Diagnostic Questionnaire, and the MCMI. The studyfound that regardless of measure, convergence was good for some personality disorders (eg, avoidant, schizoid, and antisocial) and poor for others (eg, histrionic, narcissistic, and obsessive-compulsive). Some disorders were not even distinguishable from one another (eg, avoidant, schizoid, and schizotypal) across measurement techniques. The concept that interviews are superior to questionnaires was not supported by the data in this study. Indeed, the self-report MCMI demonstrated proportionately more "true" variance than other measures of personality disorders. As such, the authors conclude that the MCMI is at least as good as, and in many cases better psychometrically at measuring personality disorders than other assessment approaches.

Despite criticism of the MCMI, one advantage of the tool compared with virtually all other methods of assessing personality disorders is the inclusion of malingering and deception scales, especially relevant in forensic contexts. Since the MCMI relies on self -report, some offenders may be motivated to deny or exaggerate problems in order to achieve some secondary gain such as reduced criminal sentence.

There are several scales on the MCMI that are used to detect if such exaggeration is occurring. First, the Validity Index (VI) measures endorsement of items of an improbable nature that should invalidate the test for interpretive purposes; for example, this index detects patients who answer questions randomly, who have reading disorders, or who are disoriented or confused. Second, the Disclosure Scale (X) assesses how much information the patient is revealing when responding; scores either too low or too high also invalidate MCMI profile results. Third, the Desirability Scale (Y) and the Debasement Scale (Z) assess "faking good" and "faking bad" respectively. Unlike the Validity Index and Scale X, scores on the Scale Y and Scale Z do not invalidate the test but rather are used to adjust specific scales that are particularly skewed if a patient is faking good or bad. Reviews of these malingering scales in forensic contexts indicates that while beneficial for ascertaining the validity of testing, validity scales of the MCMI remain the least researched and least validated of MCMI scales and hence could be subject to extensive cross-examination.^[@ref29]^

Another widely used instrument related to, but not directlymeasuring, personality disorders is the Hare Psychopathy Checklist-Revised (PCL-R). The PCL-R is used extensively in the forensic context, mainly in the area of risk prediction.^[@ref30],[@ref31]^ Specifically, the PCL-R is a measure of psychopathic personality, which shares many attributes with Antisocial Personality Disorders (ASPD). Identification of an elevated score on the PCL-R (\>30) indicating the presence of psychopathy may contribute to a diagnosis of ASPD, although the criteria for ASPD do not equate to presence of psychopathy. Within the legal arena, in many ways the difference carries little practical significance: both psychopathy and diagnosis of ASPD carry negative connotations. The usual assumption is that individuals with these problems are "more bad than mad."

Forensic contexts involving assessment of personality disorders
===============================================================

In general, the law, a system that must be applicable across diverse situations and populations, takes a fairlyparsimonious approach to the credence it gives to mental impairments and their potential impact within the legal system. It is not surprising that the law tries to titrate the use of mental illness and the potential impact of these illnesses. The system is based on the premises that most people are competent and responsible for their behavior. The significance of personality disorders in the legal system remains highly dependent on how personality disorders are viewed within the mental health community. To the extent personality disorders fall short of being defined as severe and independent disorders clinically, they will have less significance in the law. If the law has to decide to draw a line somewhere, why not look to clinicians and see what illnesses they view as most important and where they focus most of their clinical and research attention? Perceptions (eg, if personality disorders are not defined as "major" or "severe" mental illnesses, then they must be "minor" or "mild" problems) may carry more weight in the courtroom than clinically intended.

There are primarily two personality disorders of interest in forensics: ASPD and Borderline Personality Disorder (BPD). ASPD is of primary focus within the criminal forensic realm, whereas BPD is of considerable interest in the civil arena. ASPD tends to be excluded as a pertinent mental illness that qualifies as decreasing responsibility because it is a disorder that is in general defined by "bad" or socially less tolerated or accepted behavior.^[@ref30],[@ref32]^ BPD retains criminal legal interest when it crosses into symptoms of psychosis and it is often identified as underlying, previously existing psychopathology in civil litigation. The combination of ASPD/BPD has been found to represent a criminogenic blend of traits that is overrepresented in high-secure forensic samples.^[@ref33]^

Both psychiatry and the law define behavior as either within or outside of the norm, and define behavior as acceptable or not. The law defines certain behaviors as crimes and certain actions as torts. Psychiatry defines certain behaviors and symptoms as abnormal or pathological, changeable or fixed, and treatable or not treatable. Both the law\'s definition of mental illness and psychiatric definitions are often responsive to social pressures. Legal definitions of mental disorders are often quite vague across statutes and can at times be inconsistent with the psychiatric definitions.^[@ref34]^

Usefulness in law does not necessarily mirror clinical conceptualizations or definitions.^[@ref35]^ Statutory inclusion or exclusion of certain disorders can occur. The law has clarified (or claimed) its right to establish its own definitions of mental illness and by extension its own utility of the concept of personality disorder, as evidenced in the US Supreme Court decision for *Kansas v. Hendricks*^[@ref36]^ and *Kansas v. Crane.*^[@ref37]^ In contrast to expressed clinical opinion, but in response to considerable social pressure, the court held sexually violent offense behaviors as integrally related to personality dysfunction defined as mental illness. This has then been bridged to a system of potentially indefinite detention, justified primarily on the police powers of the state but not exclusive of at least an implied rehabilitative intent.

The legal definition of personality disorder as applied to sexual offenders is distinct from how personality disorders have more recently been viewed in the civil commitment process. Some states have excluded personality disorders (Arizona) or specifically ASPD (Florida), from their definition of mental illness for the purposes of civil commitment.^[@ref38]^ Limited available mental health resources have been focused on acute intervention and treatment of psychoses, major affective disorders, and dementias. Personality-disordered individuals are often excluded from treatment programs and settings. This in turn contrasts with the acceptance of personality disorders as a listed impairment to warrant disability status under Social Security Disability.^[@ref39]^ The Americans with Disabilities Act^[@ref40]^ also extends to any mental disorder, but specifically excludes personality traits that fall short of a formal diagnosis.^[@ref38]^

Although there is some argument to the contrary,^[@ref41]^ within the criminal justice system, there has been a strong push to exclude personality disorders, specifically ASPD, from the types of mental illnesses potentially significant enough to warrant exculpation of fault or consideration of decreased criminal responsibility. The American Law Institute Model Penal Code,^[@ref42]^ which has been adopted in a number of jurisdictions, proposed the exclusion of ASPD by defining mental disease or defect to not include "an abnormality manifested only by repeated criminal or otherwise antisocial conduct." The federal standard for insanity requires the presence of "a severe mental disease or defect" which is most often interpreted to not include personality disorders as the sole diagnoses of concern.^[@ref43]^ Some state statutes (ie, California and Oregon) go as far as excluding all personality disorders with respect to the insanity defense.^[@ref44]^

The Supreme Court in *Foucha v. Louisiana*^[@ref45]^ accepted expert testimony that ASPD was not a mental illness for the purpose of detention of individuals after being found not guilty by reason of insanity. Identification of ASPD generally does not support leniency or treatment recommendations at the time of sentencing, and in capital sentencing proceedings is often presented as an aggravating factor.

In contrast, in a New Jersey Supreme Court case, *State v. Galloway,* the Court held that a defendant\'s BPD was capable of impacting cognitive functioning such that the elements of the mental state required for the crime of murder could not be met (eg, purposeful action).^[@ref46]^ Similarly, in New York, a defense of extreme emotional disturbance requires courts view circumstances from the defendant\'s perspective by specifically taking in to account "underlying personality disorders."^[@ref47]^

The US Army has a history of allowing discharge of soldiers who demonstrate symptoms of personality disorders that existed prior to their recruitment.^[@ref48]^ This has raised significant controversy when soldiers suffering from other psychiatric or physical combat related conditions (eg, post-traumatic stress disorder) and personality disorder are discharged without health-related benefits. Recent amendments have limited this action to the first 24 months of service and require more detailed diagnostic confirmation for combat-exposed soldiers.^[@ref49]^ Perhaps because of their relatively high prevalence within the criminal justice system, personality disorders have to some degree lost their identity as mental illnesses, and instead are often seen as common population characteristics.^[@ref50]^ The diagnoses of Antisocial Personality Disorder, other Cluster B Personality Disorders, and Personality Disorder Not Otherwise Specified are among the most frequently made diagnoses within offender and prison populations.^[@ref51]^ Their expression no longer falls outside of the norms when the offender population is considered the population of concern; thus, they lose their usefulness as differentiating factors within at least part of the legal system.^[@ref50]^

An area where personality disorders have garnered increased attention in the law is in the area of risk assessment and prediction.^[@ref52]^ In general, personality disorder pathology, especially defined as psychopathy, is seen as a predictor of violence risk and risk for recidivism.^[@ref31],[@ref53]^ In England, significant controversy has arisen around the Dangerous Severe Personality Disorder program designed to manage individuals with personality disorders who are thought to be at risk of violence, primarily because personality disorders remain difficult, if not impossible, to treat in many cases.^[@ref54]^

Conclusion
==========

Whether categorically or dimensionally defined, personality disorders in the law remain at their core socially defined concepts. Consistent with the lay perspective, the most important qualifiers for the law may be severity of symptom presentation, followed closely by duration of symptoms. Since social deviance and minor symptoms are viewed as existing along the continuum of normal behavior, they rarely suffice to differentiate an individual from the larger group of defendants or litigants. In fact, identification of personality disorder in a criminal defendant or civil plaintiff or an individual applying for a position of disability most often casts suspicion on that individual. As noted, the presence of a diagnosis of personality disorder is not always used consistently in the law. This inconsistency in the use of defined illness is unique to this subcategory of mental illness.

Further, identification of personality disorders can serve to exclude mental illness from consideration on a specific legal question or even exclude an individual from being eligible for services. The presence of a personality disorder, as a comorbid condition, can overshadow or call into question the validity of other psychopathology.^[@ref49]^ This can then diminish the importance of other major mental illness in the eyes of the law.

From a practical perspective there are a number of reasons that personality disorders are not well accepted as significant mental illness within the legal system. These include, but are not limited to:

1\. The incidence of personality dysfunction is quite high in populations of concern.^[@ref55]-[@ref57]^

2\. Personality dysfunction is often a comorbid condition, making it difficult to determine direct causation.^[@ref17],[@ref58]^ Although comorbidity as a clinical concept can increase understanding, in the legal arena it can lead to confusion by making apportionment of responsibility or fault more difficult.

3\. The diagnostic subcategories are not clearly or exclusively defined.^[@ref59]^

4\. There is significant overlap with what law individuals would perceive as accepted variation on normal functioning (most individuals have experienced to some degree many of the symptom criteria identified).^[@ref60]^

5\. It is hard to determine where on a continuum personality traits should be defined as illness.^[@ref61]^

6\. The characteristic dysfunction of personality disorders often appears to be under volitional control.

7\. Individuals suffering from personality dysfunction often do not self-define their symptoms and behaviors as illness.

8\. There is no quick or obviously effective treatment interventions that are likely to result in change, with

some personality disorders (ASPD) often viewed as untreatable.^[@ref62],[@ref63]^

9\. The most widely understood personality disorder (ASPD) within the legal system too closely mirrors our general concept of criminality. This negative connotation colors the way all personality dysfunction is viewed within the legal system.

10\. Personality disorders are rarely viewed as removing an individual\'s capacity to make a choice.

In summary, the legal system, to a significant degree, mirrors the clinical conception of personality disorders as:

a\. Not severe mental diseases or defects

b\. Not likely to change

c\. Not in need of special consideration within the medical/psychiatric community as far as resource allocation goes

d\. Not preferred patients in either inpatient or outpatient settings

e\. Not a primary national research focus.

As clinicians, we can rarely say that in personality disorders the individual has lost the ability to not break the law or to make a reasoned choice.^[@ref64]^

The law is less interested in the understanding of behavior than in determining cause and effect or specific competences at specific points in time. The law at most wants to use mental illness as a way to define or explain behavior. It is behaviors, not symptoms, which define personality disorders. These are core behaviors, not symptom-influenced behaviors. When the legally suspect behavior is also a defining behavior for the diagnosis, not much additional useful insight can be offered to the system.

For the most part, the law has accepted the validity of past conceptualization of personality disorders. The "new" science backing a push for change in classification of personality disorders could cast a negative light on the credibility of current understanding of personality disorder diagnosis in the courtroom. During any period of clinical reaccommodation and acceptance of any classification changes, it will also be hard to define general acceptance within the scientific/professional community. There is always a lag time for research to catch up with classification changes and the applicability of previous research to the validity of a new system is often difficult to figure out.

As the science of personality disorders continues to evolve, it may be useful to consider more closely whether, and how, a move to a dimensional rather than categorical approach to diagnosis would influence the importance of personality disorders within the law. If personality disorders are relegated to "second-class" status/interest within the legal system, would a dimensional approach to classification change this? Or because a dimensional approach highlights the continuum of personality disordered behaviors with normal functioning, would it diminish the importance of personality disorders even further and counterbalance anypossible impact of increased understanding of the neurochemical/genetic aspects of personality disordered behavior?^[@ref65],[@ref66]^ Though these questions are unlikely to be answered in the near future, the debate about what importance should be given to personality disorders within the legal system is likely to continue. This subject, which was so integral to the origins of psychiatry at the turn of the last century, continues to pique the interest of both mental health professionals and the community.
